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 1 THE COURT:  Good morning, everyone.

 2 ALL COUNSEL:  Good morning, Your

 3 Honor.

 4 THE COURT:  All r ight.  I asked for

 5 this status conference after receiving the plaint iff 's

 6 letter informing me of a disclosure-based settlem ent

 7 and the decision to submit that settlement to the

 8 Arizona courts for approval.

 9 You all wil l recall that there was a

10 motion to expedite in this case.  You wil l recall  that

11 it was vigorously briefed by the defendants on me rits

12 grounds.  I got big, thorough briefs from the

13 defendants.  I read the entire preliminary proxy.   And

14 during that argument we essentially preliminarily

15 reviewed the merits of the case.  Why did we do t hat?

16 Because in Delaware you only grant expedited

17 proceedings where there's a colorable claim and a

18 threat of irreparable harm.

19 Now, you also wil l recall that

20 reviewing the proxy myself, I regarded the disclo sure

21 claims as not colorable.  That's page 23 of the

22 transcript.  I also made clear that I thought tha t

23 there were meaningful, l it igable process laws in this

24 deal.  In fact, folks will remember that I was
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 1 somewhat incredulous that the plaintiffs were onl y

 2 seeming to pursue disclosure theories as opposed to

 3 taking a shot at the deal.

 4 Things went on in this process that if

 5 there was a real bidder with real money on the ta ble,

 6 like a topping bidder, they'd be going after with

 7 gusto; yet my concern at that point was that the

 8 plaintiffs seemed only to be l itigating soft

 9 disclosure claims for the purpose of setting up a

10 disclosure-based settlement.

11 So imagine my surprise when last

12 Friday I got a letter informing me that the parti es

13 had agreed to a disclosure-based settlement.  So,  in

14 other words, the settlement consideration was the

15 claims that I already said weren't colorable.  Th ere

16 was no apparent effort to address the claims that  I

17 thought were colorable.  And rather than coming b ack

18 to me on this, the parties had decided to go to t he

19 Arizona state courts.

20 Now, let me be clear.  I intimate no

21 crit icism of the Arizona state courts.  I am sure  they

22 are as busy and as good as any in the country.  I n

23 fact, I'm sure that they are far better than are we

24 here in Delaware on many things, most notably Ari zona
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 1 law.  I don't know anything about Arizona law.  I  also

 2 have no problem generally with other courts appro ving

 3 settlements and then coming to this Court and hav ing a

 4 full faith and credit dismissal.  That's done.  B ut

 5 this was a situation where only this Court had pu t

 6 work into the case.  This was the only court that  had

 7 looked at these things.  This is a case that invo lved

 8 issues of Delaware law on the internal affairs

 9 doctrine, yet here the parties were running to a

10 different court not familiar with Delaware law to  seek

11 approval from a court that hadn't done anything t o

12 look at the case yet.  In fact, the cases hadn't even

13 been consolidated under a single judge, and that case

14 doesn't regularly apply Delaware law.

15 So I had serious concerns when I got

16 that MOU that what was going on here was collusiv e

17 forum shopping.  Now, worst of all that I thought  is,

18 there wouldn't be any reason in the ordinary cour se in

19 the Arizona courts to find out about these things .  I

20 see a lot of settlement briefs.  People don't go into

21 detail in their settlement briefs about this type  of

22 information.  So what would happen is, an Arizona

23 state judge, without any prior information about the

24 case, would be asked to approve a settlement.  He
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 1 wouldn't have any reason to know about what had g one

 2 on in Delaware.  Now, I am sure that there would be

 3 some rogue recitation in the settlement papers ab out

 4 there having been a proceeding here, but I don't think

 5 anybody would have been candid with him about the  fact

 6 that what this Court said in terms of the disclos ure

 7 claims not being colorable and the process claims

 8 being fairly li t igable.

 9 Now, hence, my order.  So then what I

10 got in terms of submissions was essentially a

11 submission from the plaintiffs that effectively

12 confirms my concerns.

13 So who's going to speak for the

14 plaintiffs today?

15 MR. BENNETT:  Your Honor, Blake

16 Bennett from Cooch and Taylor -- 

17 THE COURT:  Is what's in your letter

18 true and correct?

19 MR. BENNETT:  Yes, Your Honor.

20 THE COURT:  Who else was involved in

21 the negotiations over forum selection for the

22 defendants besides Mr. Berger?

23 MR. BENNETT:  Your Honor, I r ise to

24 introduce my colleagues, Juan Monteverde and Shan e
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 1 Rowley of Faruqi & Faruqi.  These two gentlemen w ere

 2 most involved in negotiating with the defendants.   And

 3 I believe each will be able to present different

 4 aspects of -- of the activity in this li t igation.

 5 THE COURT:  Okay.  Whichever one of

 6 you can answer my question, please come to the po dium.

 7 MR. MONTEVERDE:  Good morning, Your

 8 Honor.  Juan Monteverde with Faruqi & Faruqi.

 9 THE COURT:  Who besides Mr. Berger on

10 the defense side was negotiating to get this

11 settlement into the Arizona state courts?

12 MR. MONTEVERDE:  My entire discussions

13 for the defendants were with Mr. Berger exclusive ly.

14 THE COURT:  Okay.  Why, when they were

15 essentially twisting your arm to go into Arizona,

16 didn't you come back to me?

17 MR. MONTEVERDE:  Your Honor, at the

18 time we were considering doing that as well, but we

19 did not feel strong about coming back.  We felt t hat

20 our neglect to pursue the go-shop at the expedite d

21 hearing on October 21st had put us in a very weak

22 position.  Also, our state of mind at the time, w e had

23 a couple other cases pending before this Court in

24 addition to previous experience.  Me personally, I was
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 1 involved in the Bear Stearns two years ago where

 2 Delaware stayed in deference to New York, and at the

 3 same time I had a conference before Vice Chancell or

 4 Noble who stayed us right before we signed the MO U the

 5 day prior.  And all that really built our state o f

 6 mind that we thought there would be a good chance  of

 7 not being able to move forward.  And we saw an

 8 opportunity that entering into a settlement would

 9 provide not only the disclosures but actually the

10 opportunity to get documents and discovery we wou ld

11 not be privy otherwise.  And that discovery has n ot

12 been provided.  We intend to participate actively  in

13 confirmatory discovery and can assure this Court that

14 if we have evidence of the process issues that Yo ur

15 Honor certainly spoke of at the hearing on

16 October 21st, we do intend to press them and not

17 pursue the settlement.

18 THE COURT:  I had the impression that

19 Mr. Berger extracted your firm's agreement as a

20 condition to getting discovery that essentially y ou

21 wouldn't attack the settlement.  What is the stat us of

22 that?

23 MR. MONTEVERDE:  That is not correct,

24 Your Honor, quite -- that's not it.  In fact, I w il l
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 1 tell Your Honor -- and I don't have the specific

 2 dates; but I recall when negotiating -- thanks, S hane

 3 -- when discussing the discovery, we know that Ar izona

 4 was obtaining discovery that was after the hearin g

 5 with Your Honor and we wanted to get that discove ry as

 6 well.  We first received it November 5th, and it

 7 indicated to us for settlement purposes only.  I

 8 objected.  I immediately sent an e-mail and I sai d "If

 9 this is not l it igation discovery, it ends here an d I 'm

10 going to Vice Chancellor Laster."  I put that in

11 writing.  I told Mr. Berger that.  Within 10 minu tes

12 he responded "No problem.  It 's acceptable for

13 litigation purposes."

14 We reviewed the board minutes.  We

15 reviewed the banker book.  The board minutes that  were

16 given to us were only encompassing the three mont hs

17 prior to the transaction.  We wrote a letter or

18 e-mail -- please forgive -- I believe it was an

19 e-mail, asking for additional minutes.  And we

20 negotiate with Mr. Berger that we would receive a ll

21 the minutes relevant to the transaction which wen t

22 back to April when the negotiations began.

23 THE COURT:  So the original offer was

24 only three months or --
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 1 MR. MONTEVERDE:  That's correct.  And

 2 we were outraged at that stage and we asked for m ore.

 3 I got to maintain Your Honor to

 4 understand that there is a reality when things ar e

 5 developing, which is whether -- hindsight is alwa ys

 6 20-20; but at the time we were considering what o ur

 7 options are, and we're thinking we -- we have a

 8 transaction moving forward.  We have another case  in

 9 Arizona.  The Arizona documents, I ' l l  tell you, Y our

10 Honor, are not available through our LexisNexis.  It

11 was hard for us to monitor every day what was

12 happening.  We were doing it by different means.  So

13 our intel might not have been up-to-date, but we

14 really thought they were moving forward.  We thou ght

15 they were going to be able to bring a PI in Arizo na if

16 need be.  We learned that they didn't need to hav e a

17 briefing schedule because the rules allows for a short

18 motion similar to California, or ex parte, or sho rtly

19 in time.  All that was in our minds.

20 We did not sign off on a settlement

21 and then run to Arizona to present it.  We -- tha t was

22 our only option.

23 THE COURT:  No.  Look, you guys were

24 in the suites.  I mean, what -- and someone from the
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 1 defendants can respond to this if they'd like; bu t

 2 what's gone on here is the classic reverse auctio n

 3 that Jack Coffey talks about and is talked about in

 4 Prezant v DeAngelis where defendants benefit and

 5 util ize multiple forum to force plaintiffs essent ially

 6 to constructively reverse-bid for the lowest poss ible

 7 settlement.  And you do that by saying to the gro up,

 8 "You guys, we're going to leave you behind.  This  case

 9 will be settled to Arizona.  You wil l be cut out.   If

10 you want to get on board, get on board.  Otherwis e,

11 you're left behind."

12 Now, at least what Mr. Bennett has

13 told me is true and correct -- and I believe him

14 because I know this happens -- is that that's exa ctly

15 what was said to you, not only by Mr. Berger but by

16 another fiduciary for the class, Mr. Oddo.  So I

17 understand your perspective.  But the decision th en

18 you have to make is, okay.  Are we going to be

19 complicit.

20 MR. MONTEVERDE:  And if I may respond,

21 Your Honor.  The decision was a l itt le bit differ ent.

22 It was are we going to participate so we actually  can

23 protect the class in the discovery that's going t o go

24 on, which is going to be extensive.  And otherwis e we
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 1 have a very good likelihood that we won't get it

 2 because -- and we do appreciate and I mean it fro m the

 3 heart, that this Court would be involved and woul d be

 4 will ing to get involved possibly even if a settle ment

 5 was reached in Arizona; but we're not certain of that

 6 at the time.  And we were concerned if Your Honor  was

 7 facing a motion to stay in deference to Arizona

 8 because there was a settlement, we don't know wha t's

 9 happening and we have nothing to do.

10 And my client, Mr. Scully spoke to me.

11 We had phone calls.  We had e-mails.  I also owe him

12 an individual responsibili ty in addition to the c lass,

13 and I wanted to have the abil ity to protect the c lass

14 if they're not being protected adequately.  And I  felt

15 that signing of the MOU would allow me to partici pate

16 and go further into discovery.

17 THE COURT:  But so -- just so I

18 understand -- 

19 MR. MONTEVERDE:  Sure.

20 THE COURT:  -- it 's your view that you

21 are unconstrained in your abil i ty to participate in

22 confirmatory discovery.

23 MR. MONTEVERDE:  Oh, absolutely.

24 THE COURT:  So you were not bound by
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 1 any prior limitation, either vis-a-vis Mr. Oddo o r

 2 Mr. Berger, not only express but implicit.

 3 MR. MONTEVERDE:  No.  And, in fact, I

 4 communicated with Mr. Oddo last night via e-mail

 5 confirming that, asking we need to discuss the pl an

 6 for confirmatory.  And the reason we're not getti ng

 7 into too much detail is because defendants -- it would

 8 not be fair for them to know what I specifically said.

 9 But we said we would discuss this in early Januar y.

10 I intend to do so, and Your Honor has

11 my word that we're going to participate.  And if we

12 see something that is not appropriate or adequate ,

13 we're not proceeding.  This is just a memorandum of

14 understanding.  This is not a settlement.  We're not

15 presenting the settlement.  We're brokering the

16 settlement.

17 THE COURT:  As I say, what was

18 troubling to me was you all signing on and signin g on

19 in the context of a situation where your letter, you

20 know, reflected that essentially the squeeze was on

21 you.  But I understand what you're saying.  And I

22 appreciate that.

23 MR. MONTEVERDE:  Thank you.

24 THE COURT:  All r ight.  Who wants to
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 1 speak for the defendants?  And is someone here fr om

 2 Wilson Sonsini?

 3 MR. NACHBAR:  Yes.  Luke Liss from

 4 Wilson Sonsini is here.  I 'd be glad to speak or if --

 5 THE COURT:  I 'd l ike to speak to

 6 Mr. Liss.

 7 MR. NACHBAR:  Okay.

 8 THE COURT:  All r ight.  Is the

 9 characterization of the events in the plaintiff 's

10 letter accurate?

11 MR. LISS:  I believe it generally is,

12 yes, Your Honor.

13 THE COURT:  And is the

14 characterization of Mr. Berger's role accurate?

15 MR. LISS:  It is, to an extent.  We

16 agree with the events in the letter.  What I woul d say

17 is that the goal here wasn't to twist anybody's a rm or

18 to run away from Delaware.  The situation, as we saw

19 it, was that we were faced with seven actions in

20 Arizona, at one point three motions for expedited

21 discovery, two there, and that we opposed all of.   And

22 so our goal was to get a global resolution.

23 THE COURT:  Look, if you hadn't shown

24 up in Delaware, fully briefed the motion to exped ite,
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 1 and been shot down in a way that signaled to you guys

 2 you have problems with your case, that would be a

 3 credible explanation.  I understand the need to m anage

 4 multidistrict l i t igation.  It makes sense to me.  But

 5 what you all came in and did and what Mr. Aronsta m

 6 folks came in and did is, said, "We're happy to b e in

 7 Delaware.  We're thril led to be in Delaware.  We want

 8 to be in Delaware."  Mr. Berger, in fact, made th e

 9 pitch about how, you know, we shouldn't have

10 litigation over every case, every deal, which is

11 something that I firmly believe in.  It was only

12 immediately after that that suddenly there was ac tive

13 effort to get to Arizona.

14 You might -- look, we may well have an

15 evidentiary hearing on this, something I 'm thinki ng

16 about.  There -- at this point there is at least a

17 serious question of fact as to what went down.  Y ou

18 just gave me your spin, okay?  I was here.  I kno w how

19 these things play.

20 All right.  That's all I have for you.

21 MR. LISS:  Could I just add one thing?

22 THE COURT:  Sure.

23 MR. LISS:  And part of the -- part of

24 the factor was that with the multiple plaintiffs in
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 1 Arizona, they weren't going to come here.

 2 THE COURT:  Part of the factor was

 3 that Mr. Oddo is a guy you deal with regularly.  Part

 4 of the factor is that he's a California guy.

 5 Mr. Berger's a California guy.  You've settled lo ts of

 6 cases with him; right?  It 's easy to swap chips w ith

 7 Mr. Oddo.  There doesn't have to be any act of

 8 collusion involved.  You guys have a history.

 9 Of course they weren't coming to

10 Delaware, okay?  They had control of the case in

11 Arizona.  That's how the game is played.  When yo u're

12 a plaintiff, you try to get control of the case s o

13 that defendants have to deal with you.  That give s you

14 a piece of the pie for settlement leverage.  That

15 gives you a piece of the pie for the ult imate fee

16 negotiation, all right?  It 's something that happ ens

17 all the time.

18 Now, normally when the plaintiffs f i le

19 worthless cases, which is what a lot of these

20 sue-on-every-deal cases are, they're worthless,

21 they're simply we see the announcement, then we f i le,

22 okay?  When that happens, this is all a bunch of

23 movement for nothing.

24 I -- then at that point it makes sense
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 1 for you guys to say okay.  Where's -- where is th e

 2 forum where most of this gets corralled or whatev er.

 3 Most of the time in those types of cases you guys

 4 would want to be here.  Why?  Because Delaware, w e --

 5 we see these things all the time.  So when I see a

 6 case that is a suit against an independent majori ty

 7 board after a meaningful shopping process and

 8 plaintiffs roll in saying nothing but naked price  and

 9 adequacy because it 's below its 52-week high, tha t's a

10 silly case.  So most of the time you all want to be

11 here.

12 What happened here is the plaintiffs

13 fi led a case that really had legs.  And I told yo u

14 guys you had legs -- it had legs.  And what do yo u

15 know.  All of a sudden Mr. Berger and Mr. Oddo ar e

16 both working over the plaintiffs to get them to

17 Arizona.  That's a problem.  At least I think it ' s a

18 problem.  I'm asking for briefing from all you fo lks

19 on whether it 's a problem.  I 'm going to appoint

20 special counsel to help me figure out whether it ' s a

21 problem.  Maybe it's not a problem.  But we're go ing

22 to move forward deliberately.  We're going to fin d out

23 whether it 's a problem.

24 So -- you can sit down.
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 1 All right.  Mr. Aronstam, is there

 2 anything that your folks would like to add?

 3 MR. SEITZ:  C. J. Seitz, Your Honor.

 4 THE COURT:  Mr. Seitz, how are you?

 5 MR. SEITZ:  Given the Court's remarks

 6 this morning, I 'm not sure there's much to say th at's

 7 going to change Your Honor's mind about what happ ened

 8 here.  But I would say that representing the buye r in

 9 this transaction, there wasn't a great deal of

10 involvement by our folks in the negotiations, alt hough

11 we were kept apprised of them.

12 THE COURT:  Thank you.

13 All right.  As I say, we're going to

14 proceed deliberately with this.  We all know that  the

15 phenomenon of plaintiffs f i l ing deal l it igation i n

16 multiple forums is a continuing problem.  It 's

17 increased dramatically to the point where there's  now

18 a suit f i led over virtually every case; not only that,

19 but over every deal.  Effectively now, you also g et

20 multiple suits over every deal.

21 It 's also well-known that Delaware

22 courts have responded to the fi ling of poorer-qua lity

23 suits by cutting fees and crit icizing the fi l ing,  the

24 rapid fi l ing, of these poor-quality, nonmeritorio us
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 1 suits.  It 's not surprising that plaintiffs' lawy ers,

 2 entrepreneurial plaintiffs' lawyers, rationally

 3 responded to that by increasing the frequency wit h

 4 which they fi le elsewhere.

 5 Now, historically, plaintiffs' lawyers

 6 have been subjected to crit icism for the practice  of

 7 suing on the announcement of every deal, then agr eeing

 8 to global disclosure statements.  I've crit icized  you

 9 all for it.  My colleagues have crit icized you al l for

10 it.  But what needs to be understood is that defe nse

11 lawyers benefit from this game, too.  They get to  bill

12 hours without any meaningful reputational risk fr om a

13 loss.  They then get to get a cheap settlement fo r

14 their client.  Disclosures are cheap.  And as I 'v e

15 suggested, it is readily understood that defendan ts

16 can play multiple plaintiffs against each other t o

17 create the reverse-auction effect.

18 We all know it matters who you

19 litigate against.  There are some plaintiff 's f ir ms

20 who litigate hard and litigate meaningfully.  The re

21 are some people who are known as easy settlors.  All

22 else equal, you'd l ike to deal with an easy settl or as

23 a defendant.  All else equal, you'd l ike to deal with

24 an easy settlor with whom you had a past course o f
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 1 dealings and, hence, a general modus vivendi.

 2 Some degree of forum shopping

 3 necessarily goes on on the defense side.  You can  help

 4 promote one jurisdiction over another by giving

 5 preferential access to documents, or trying to.  You

 6 can stipulate to consolidation and certif ication of a

 7 class.  You can do things to try to advance one a ction

 8 over another, and ultimately you can settle with the

 9 least-cost player.

10 Collusive forum shopping and collusive

11 settlements are not something that I 'm suddenly s aying

12 oh, my gosh, this is a problem.  And this is some thing

13 that the Delaware Supreme Court says is a problem .

14 Let me quote to you from Prezant v DeAngelis.

15 "The principal criticism of the

16 temporary settlement class procedure is that it

17 facil i tates premature, inadequate, and perhaps

18 collusive settlements because plaintiffs' counsel  is

19 under strong measure to conform to the defendants '

20 wishes at the early stages of the lit igation.  Th is is

21 so because [the] defendant may seek to negotiate with

22 another class member in the event negotiations st all."

23 "When competition among different sets of plainti ffs'

24 counsel exists, [there's] the ever present danger  that
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 1 unscrupulous counsel may 'sell out' the class in order

 2 to receive a fee."  Page 922 of that decision.

 3 And as I 've said, it doesn't require

 4 an act of collusion.  The people in this room, th e

 5 people who do this type of deal l i tigation work, it 's

 6 a community.  You're repeat players, and repeat

 7 players establish understandings as to how things  work

 8 and how the game is played.  There are beneficial

 9 aspects to that.  A beneficial salutary community  is

10 the Delaware bar.  We have traditions of civili ty  that

11 are in force because there are ways we do things;  and

12 because we're all repeat players, we see each oth er

13 again and again.  And somebody who deviates from those

14 traditions faces consequences, both reputationall y and

15 in the way people deal with them in the future.

16 Likewise in terms of negotiating

17 settlements and getting these types of disclosure

18 deals done.  People develop practices.  You don't  have

19 to have active, express collusion for people to k now

20 that by helping Mr. Oddo get his case into Arizon a and

21 get that f irm in control of the settlement proces s,

22 that things are going to work out, that Mr. Oddo wil l

23 have a slightly easier t ime with his fee negotiat ion

24 and that everybody is going to be happy and conte nt.
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 1 Now, many defense counsel historically

 2 seem to have regarded this reverse-auction dynami c as

 3 something wonderful to promote for the benefit of

 4 their clients.  But as I tr ied to remind people i n the

 5 Revlon case, you're dealing with fiduciaries for a

 6 class.  And when you knowingly induce a fiduciary

 7 breach, you're an aider and abettor.  You're not an

 8 arm's-length negotiator.  You're an aider and abe ttor.

 9 And here's an equally important fact.

10 Defense counsel act as officers of the Court.  In  the

11 Infotechnology case, the Delaware Supreme Court m ade

12 clear that a trial court "... has full power to e mploy

13 the substantive and procedural remedies available  to

14 properly control the parties and counsel before i t,

15 and to ensure the fairness of the proceedings."

16 That's at page 211.

17 Focus on that language, "the fairness

18 of the proceedings."  All r ight.  Collusive forum

19 shopping and collusive settlement does more than

20 undercut the fairness of the proceedings.  It tak es

21 away the proceedings from the Court that has star ted

22 to oversee the case and is given a preliminary

23 assessment adverse to defense counsel, and it put s the

24 settlement before a different court that doesn't yet
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 1 have familiarity with the matter and may never le arn

 2 what went down.  Again, that doesn't suggest any

 3 crit icism of the second court.  They won't know.

 4 Now, as I've said, this -- this

 5 situation has all the hallmarks of collusive acti vity.

 6 There were multiple forums with competing plainti ffs'

 7 lawyers.  Everyone originally wanted to be in

 8 Delaware, including the defendants.  Now, look, I 've

 9 said -- and I do think that the Delaware plaintif fs

10 init ially were probably trying to set up an easy

11 disclosure settlement.  But on the motion to expe dite,

12 I made clear that there were problems, real probl ems

13 with the process; and I also held that the disclo sure

14 claims were not colorable and, therefore, wouldn' t

15 provide the basis for an easy settlement.

16 Now, this -- you know, whatever else

17 their desires might have been, this necessarily h ad

18 the effect of putting some additional backbone in  the

19 plaintiff 's Delaware counsel.  They couldn't

20 legitimately settle at that point in front of me for

21 disclosures, for if they did, they better answer a lot

22 of questions.

23 Now, there's no question that

24 Mr. Berger and the defendants were dismayed by th is.
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 1 And the record that's at this stage reflects that  at

 2 that point they turned to Robbins Geller.  As I 'v e

 3 said, Mr. Oddo is a repeat player.  That's not a bad

 4 thing.  That's a good thing, but he's a repeat pl ayer

 5 in this business.  He's based in California with

 6 Mr. Berger.  They go back a long way, I'm sure.  I

 7 have no doubt that they were not so unwise as to

 8 discuss an explicit quid pro quo.  But I 'm also

 9 confident that their interests were highly aligne d in

10 shift ing this case to Arizona, away from my

11 supervision and into a place where it could be

12 presented to the Arizona Court.

13 Now, the record reflects at this stage

14 that Mr. Berger placed affirmative pressure on

15 Delaware plaintiffs to shift everything to Arizon a and

16 that Mr. Oddo placed pressure on Delaware plainti ffs

17 to shift everything to Arizona.  And the next thi ng we

18 had is the MOU for the disclosure settlement.  An d

19 there are disclosure statements and there are

20 disclosure statements.  These disclosures, while they

21 might support a settlement of a very weak, coloss ally

22 weak case, are not the type that this Court at le ast

23 would describe as strong.

24 So what to do.  I 've got serious
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 1 concerns about what happened here.  At the same t ime I

 2 think our federal system requires me to give resp ect

 3 to the courts in other jurisdictions and to their

 4 processes.  So if this settlement is presented in

 5 Arizona, that Court should absolutely rule in the

 6 first instance on whether to approve the settleme nt.

 7 And if that settlement is approved, again, there' s no

 8 question that I wil l give full faith and credit t o

 9 that order.

10 Now -- but to ensure that the Arizona

11 Court is informed, I wil l enter an order directin g the

12 Register in Chancery to provide a copy of this

13 transcript and other materials from this case to the

14 Court.  I wil l make myself available to speak wit h the

15 Arizona Court, should that be helpful to the judg e.

16 And my order also will direct the parties -- and since

17 Mr. Oddo is not before me, that will be the defen dants

18 here -- to provide an additional copy of the same

19 materials that the Register wil l provide to the

20 Arizona Court, to provide an additional copy to t he

21 Arizona Court in connection with any settlement.

22 Now, in this jurisdiction I intend to

23 proceed deliberately to find out what went on to

24 determine if a wrong was committed and, if so, to
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 1 determine what an appropriate remedy would be.  I t may

 2 be that after full briefing it turns out that you  all

 3 convince me that this type of -- I 'm call ing it

 4 collusive, so I ' l l continue to call i t collusive --

 5 collusive forum shopping is a necessary part of t he

 6 practice that should not be condemned.  I am will ing

 7 to be convinced on that.  You have heard my deep

 8 skepticism.  I think there's real questions about  why

 9 this is in any way helpful to our federal system.

10 I have no problem if people want to

11 fi le deal li t igation in another court.  Frankly, a lot

12 of these cases that are -- are fi led on the

13 announcement, no-merit claims, all else equal, I ' d

14 rather not deal with them.  But you can't have wh at

15 went on here, if what went on here is what I 'm

16 suggesting may have gone on here.  And it is not

17 helpful to have a lot of t ime and effort wasted

18 up-front dealing with competing fora.

19 So on February 11th, 2011 -- that's

20 several Fridays from now -- each set of counsel w il l

21 provide me with a submission detailing their role s in

22 the forum selection settlement process.  By "each  set

23 of counsel" I mean Delaware/out-of-state counsel

24 pairs.  So essentially each table.
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 1 I expect the descriptions to be candid

 2 and fulsome.  You all know "fulsome" has an addit ional

 3 meaning.  Most people use it just to mean a lot o f

 4 stuff.  It also means stinky.  I expect people to  be

 5 candid even about things that might be dubious or  have

 6 an aroma to them.

 7 I want each of your submissions to

 8 address, as officers to the Court, the applicable  law

 9 in this area.  I want each of your submissions to

10 address, as officers to the Court, whether there

11 should be a remedy at all.  If you think there sh ould

12 be a remedy, I want to know what the appropriate range

13 of remedies is and what your recommendation is.

14 Here are some things I am considering:

15 revocation of pro hac vice status.  In National U nion

16 Fire Insurance Company of Pittsburgh versus Stauf fer

17 Chemical, 584 A. 2d 1229, the Delaware Supreme Co urt

18 decision from 1994, the Delaware Supreme Court

19 affirmed the revocation of pro hac vice status un der

20 the trial court's discretionary power "... to inv oke

21 appropriate sanctions where necessary to preserve  the

22 integrity of judicial proceedings."

23 It wasn't based on a violation of

24 disciplinary rules or something l ike that.  It wa s
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 1 based on integrity of proceedings.

 2 Now, to the extent that there's

 3 consideration of revocation of pro hac vice statu s, I

 4 want to know whether it should be limited to this

 5 action.  Judge Ben Tennille of the North Carolina

 6 Business Court recently barred several lawyers fr om

 7 appearing there, I think for a year.  So should I

 8 consider that or do that.

 9 This may be something that Office of

10 Disciplinary Counsel should be involved in.  I'd l ike

11 to know if people think that it falls within thei r

12 purview.

13 Perhaps there are other approaches.

14 It strikes me that, you know, the Delaware -- the

15 State of Delaware invested resources in this.  Sh ould

16 there be some remedy for that.

17 Now, I ' l l tell you that I plan to

18 appoint special counsel to weigh in on these issu es.

19 The role of special counsel to -- wil l be to repr esent

20 the interests of the State of Delaware and to pro vide

21 specific input on the interests of the State and

22 judicial system as a whole.  I think it's particu larly

23 important, because this is a situation where what  is

24 individually rational is not collectively rationa l.
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 1 It is individually rational for plaintiffs to fi l e in

 2 whatever forum they think can get them control of  the

 3 action -- of a action -- an action and increase t heir

 4 leverage in the settlement process.  It is

 5 individually rational for defendants to play

 6 plaintiffs off against each other and to engage i n

 7 forum shopping of the reverse auction kind.  None  of

 8 that strikes me as collectively rational, but it ' s

 9 understandable that the interests of the system a s a

10 whole aren't adequately represented, given the

11 individual interests of everyone involved.

12 So I'm going to appoint special

13 counsel to speak to those interests.  And I haven 't

14 talked to anyone about that yet, but I will do th at by

15 order and let you know who that is.

16 Now, to the extent there are factual

17 disputes, I do intend to hold a hearing to receiv e

18 evidence and make factual f indings.  This is a

19 scenario that stinks; but a lot of t imes when you  get

20 below the surface, the real facts are different.  So I

21 am happy to be convinced otherwise.

22 Now, in terms of pro hac vice

23 revocation, there are cases, including Johnson v

24 Trueblood, that indicate that a lawyer should hav e
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 1 notice and the opportunity to be heard when revoc ation

 2 is being considered.  Mr. Berger should consider this

 3 his notice.  As I 've said, I think there's a prim a

 4 facie case of collusion.  And so I think that the re

 5 needs to be some factual showing to convince me

 6 otherwise.

 7 Now, I ' l l tell you, I don't do this

 8 lightly.  There's well-known lawyers in this case .

 9 Mr. Berger, who is at the focus of this matter, i s a

10 well-known practitioner.  I 've known him since th e

11 mid-'90s.  I 've l it igated with him.  I 've l it igat ed

12 against him.  I 've eaten dinner with him.  His fi rm is

13 respected, it 's nationally known.  I l ike Mr. Ber ger,

14 but that doesn't matter.  I don't like what he's done

15 or what he seems to have done.  And the judicial

16 system can't have people negotiating collusive

17 settlements.  It undermines the legitimacy of the

18 entire representational li t igation process.

19 Everyone, even people I l ike on a

20 personal level, has to follow the rules.  And I

21 thought I put people on notice in Revlon that I w ell

22 understood the darker underside of settlement pra ctice

23 and it was time to get back to the straight and

24 narrow.
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 1 I am not going to do anything unti l I

 2 hear from you all on the 11th.  As I say, at that

 3 point I will  proceed deliberately.  To the extent  the

 4 Arizona Court does approve the settlement, I inte nd to

 5 retain jurisdiction over this aspect of the matte r.

 6 Any questions?

 7 MR. NACHBAR:  Can I briefly be heard?

 8 Very, very briefly.

 9 Your Honor just talked about following

10 the rules.  And I think that really gets to the h eart

11 of the matter, because from the defendants' side of

12 these things -- we'l l brief these issues, and we

13 understand, you know, where Your Honor is coming from.

14 But just a l i tt le bit of personal perspective.

15 There are no rules.  That's the

16 problem.  And so in case after case we get Delawa re

17 litigation, we get l it igation in other forums.  A nd

18 there are no rules about who we speak to, who we deal

19 with, how the things get processed.  And Your Hon or

20 pointed out that sometimes, you know, defendants try

21 to cooperate with one set of plaintiffs and -- an d

22 have lit igation in one forum or another.  That

23 happens, obviously, but -- but it really is a pro blem.

24 For instance, I recently had a case --
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 1 I can't say which case it is because what happene d --

 2 what was proposed didn't happen, and -- and I 'm

 3 certainly glad it didn't, based on today's

 4 proceedings; but there was a proceeding in Delawa re

 5 and there was another proceeding in another state .  A

 6 motion to advance that case was denied.  And one of my

 7 cocounsel then actually reached an agreement in

 8 principle with the out-of-state plaintiffs to set tle

 9 the case and wanted to enter into that settlement .

10 Now, we said we would not sign a settlement agree ment

11 under those circumstances.  And if they wanted to

12 settle, they could do it alone.  And I was counse l for

13 the defendants in the DeAngelis v Prezant case.  I am

14 well aware of the teachings of that case and the

15 lessons that we learned.

16 I would only submit -- and the case

17 that I just referred to, you know, not by name, w as a

18 clear case.  I mean, there was, you know -- there 's

19 just no doubt that you couldn't do what was being

20 proposed there.

21 I would submit it might be a little

22 bit different when the first-f i led cases are in

23 another forum.  There are seven of them.  A motio n to

24 expedite was denied here.  Now, I understand that
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 1 there's some other factors Your Honor's identif ie d,

 2 and we'l l brief those issues.  My only point is t hat

 3 from a defendant's perspective, it 's very, very

 4 diff icult.  And there are no rules.  And if there  were

 5 rules, we'd follow them.

 6 THE COURT:  And -- and, Mr. Nachbar, I

 7 am sympathetic to that.  And, look, one of, I thi nk,

 8 the very strong arguments in Mr. Berger's favor a nd

 9 in -- is that some could say that, particularly i n the

10 western areas of the country, this is quite commo n

11 practice.  And so is there really fair notice tha t

12 this type of thing would result in revocation of your

13 pro hac.  And I get that.  And I am deeply

14 sympathetic, having been where you are, of what y ou're

15 talking about.  And that's why what I 'm trying to

16 communicate today is that I think that these are

17 serious issues.  I don't think that they are perh aps

18 sufficiently understood outside some of the more

19 prestigious Delaware firms.  That is also why I a m

20 absolutely not acting precipitously today to ente r any

21 order revoking Mr. Berger's pro hac or to, you kn ow,

22 issue -- certify a class and join people from

23 proceeding.  I think all of that would be

24 inappropriate.
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 1 That's why I want briefing.  That's

 2 why I want information.  That's why I 'm going to

 3 appoint special counsel to give me additional inp ut.

 4 I want to make what is a reasoned, balanced decis ion

 5 that takes into account everyone's interests,

 6 including the State's interests and the interforu m

 7 interests.

 8 What I -- what I don't want people to

 9 think is that just because this perhaps is done f rom

10 time to time, that nobody has any concerns about it.

11 So I hope that clarif ies where I 'm

12 coming from.

13 MR. NACHBAR:  It does.  And we very

14 much appreciate Your Honor's having an open mind and

15 considering briefing.  And we look forward to the

16 opportunity to brief the issue and -- and to, you

17 know, bring at least the defendants' perspective,

18 perhaps more eloquently than I did this morning.

19 THE COURT:  You're always eloquent,

20 Mr. Nachbar.  And I am sympathetic.  I -- I am.  But,

21 you know, I think that -- that some of the Wild W est

22 stuff, people might want to think about where --

23 where -- how things actually should be done.

24 MR. NACHBAR:  Yeah.  No.  And -- and,
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 1 look, this -- this is a problem, obviously, that goes

 2 far beyond this case.  And, you know, if Your Hon or

 3 can figure out a way to resolve the competing-for a

 4 problem, you wil l have done a real service to

 5 everyone.

 6 THE COURT:  Well, I'm hoping you all

 7 can help me.

 8 All right.  I know this wasn't a

 9 pleasant morning.  Frankly, it wasn't pleasant fo r me,

10 either.  And I' l l  look forward to having your

11 submissions on the 11th of February.

12 We stand in recess.

13 MR. MONTEVERDE:  Thank you, Your

14 Honor.

15 MR. ROWLEY:  Thank you, Your Honor.

16 (Court adjourned at 9:44 a.m.) 

17 - - - 
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